IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | OMA

In the Matter of Case No. 88-2315-wWJ
RALPH B. LASSI TER, Chapter 13
Debt or .

ORDER ON OBJECTI ON TO CONFI RVATI ON CF PLAN
AND ON OBJECTION TO CLAI M

On May 18, 1989 a hearing on the objection of the Internal
Revenue Service (IRS) to the confirmation of debtor's anended
Chapter 13 plan and on the debtor's objection to the IRS s proof of
claimwas held before this court in Council Bluffs, lowa. Casey J.
Qui nn appeared on behal f of the debtor, Ral ph Bunche Lassiter.
Kevin R Query, Assistant U S. Attorney, and Roger W Bracken, a
trial attorney for the Tax Division of the Departnment of Justice,
represented the IRS. Joe W Warford, the Chapter 13 trustee, was
al so present. The matter was considered fully submtted at the
cl ose of the hearing.

FACTS

1. On Cctober 25, 1988 debtor filed a Chapter 13 petition and
the itens required by 11 U S.C section 521(1). He also filed a
Chapter 13 plan as allowed by Bankruptcy Rul e 3015.

2. Debtor's schedule B-4 |listed the foll ow ng exenpt

property:
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Pur suant to:

Exenpt Anount: | owa Code
a) Wear i ng Appar el $ 775.00 627.6(1)
b) Books and Pi ctures 50. 00 627. 6(3)
c) Househol d Furniture 785. 00 627. 6(5)
d) Mot or Vehi cl es-1986 N ssan 1, 200. 00 627.6(10) (b)
e) 1976 Ponti ac Bonneville 35. 00 627.6(9) (b)
f) 1986 N ssan Pi ckup 264. 00 627.6(9)(b)

Total Exenptions $3, 109. 00

3. On Novenber 30, 1988 the IRS tinely filed a proof of claim
evidencing a secured claimin the anount of $16,263.00 and an
unsecured claimin the amount of $5, 841. 00.

4. On Decenber 9, 1988 the trustee and the IRS fil ed objections
to confirmation of the plan.

5. Pursuant to the January 11, 1989 hearing on the objections,
the mnute order filed January 13, 1989 directed the debtor to anmend
his plan and to file any objection to the IRS proof of claim by
February 1, 1989. The order referenced 11 U S. C. section 505 and
Bankruptcy Rule 3007 and expl ained that the debtor's demand for
relief would control whether an adversary proceedi ng nust be filed
or whether the issue could be disposed of by an objection and
resi stance al one.

6. On January 18, 1989 debtor filed an anended Chapter 13 pl an,
an objection to the I RS proof of claimand an anended Schedul e B-4.
The amended pl an provided for the bifurcation of the IRS claiminto
a secured anount of $364.00 with an applicable interest rate of 10%
A.P.R and an unsecured amount of $21,740.00. In his objection to

the IRS claim debtor asserted
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t hat the schedul es showed unencunbered property of $1,874.00 of

whi ch $1,510.00 was "exenpt fromthe IRS Iien" by operation of 26
U S.C. section 6334. Accordingly, in the amended Schedule B-4, the

debtor clains exenptions under 11 U S. C section 522(b)(2) as

fol |l ows:
Exenpt Anount: Pur suant to:

a) Wear i ng Appar el $ 775.00 | owa Code 627.6(I)
and 26 U.S.C. S. 6334

b) Books and Pictures 50. 00 | owa Code 627.6(3)
and 26 U.S.C. S. 6334

c) Househol d Goods, 685. 00 | owa Code 627.6(5)
Suppl i es and and 26 U.S.C.S. 6334

Fur ni shi ngs

d) Tool s and 100. 00 | owa Code 627.6(10)
Tool Boxes

e) 1986 N ssan Pi ckup 264. 00 | owa Code 627.6(9)(b)
Total Exenptions $1, 874. 00

7. The trustee withdrew his objection to confirmation on
January 27, 1989. However, the IRS filed an objection to the
confirmation of debtor's anended plan on February 2, 1989. The IRS
also filed a response to the debtor's objection to its proof of
cl ai mon February 6, 1989.

8. On May 12, 1989 the parties filed the

followi ng stipulation of facts:

1. The debtor is obligated to the
United States for income taxes, penalties and
interest for each of the taxable years and
for the amounts shown in the table bel ow



Penal ty I nt erest Tot al
Taxabl e Tax to Petition to Petition to Petition
Year Due Dat e Dat e Dat e
1981 -0- $ 543.81 $2, 232. 96 $ 2,776.77
1982 $1, 492. 56 $1, 500. 93 $1, 728. 90 $ 4,722.39
1983 $3, 099. 00 $2, 453. 30 $2, 469. 79 $ 8,022.09
1984 $ 467.40 $ 66. 31 $ 208.04 $ 741. 75
Tot al $5, 058. 96 $4, 564. 35 $6, 639. 69 $16, 263. 00

2. on August 20, 1985, the IRS properly and

timely assessed the taxes owed by the debtor for tax
years 1979 through 1982. On Cctober 3, 1985 the IRS
properly and tinmely filed a notice of tax lien with
t he Dougl as County Regi ster of Deeds in Oraha,
Nebraska for each of these taxable years.

3. On Septenber 3, 1987 the IRS properly and
tinmely filed an additional notice of tax lien with
t he Dougl as County Regi ster of Deeds in Omaha,
Nebraska for tax years 1981 and 1982.

4. On March 2, 1987, the IRS properly and
tinmely assessed the tax owed by the debtor for tax
year 1983. On May 26, 1987 the IRS properly and
timely filed a notice of tax lien with the Dougl as
County Regi ster of Deeds in Qmha, Nebraska for
t axabl e year 1983.

5. On Novenber 9, 1987, the IRS properly and
tinmely assessed the tax owed by the debtor for tax
year 1984. On January 15, 1988 the IRS properly and
tinmely filed a notice of tax lien wth the Dougl as
County Regi ster of Deeds in Omha, Nebraska for the
1984 tax year.

6. On Decenber 22, 1988, the United States
timely filed its Proof of daimwth this court
claimng secured status for unpaid taxes, penalties
and interests for tax years 1981 t hrough 1984,

i nclusive, by reason of properly filed Notices of Tax
Li ens.

7. The tax liabilities for tax years 1981
t hrough 1984 are not entitled to priority status
under 11 U.S.C. section 507(a)(7).
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DI SCUSSI ON

|. The Al owed Secured O aim

The debtor argues that 26 U S.C. section 6334 "exenpts fromthe
IRS |ien" certain property he has cl ai nred exenpt on Schedul e B-4, as
amended. ! Accordingly, the debtor nmaintains that the Bankruptcy Code
(the Code) does not require himto include the exenpted anount in
the RS s allowed secured claim

The I RS contends that 26 U S.C. section 6331 creates a tax lien
that encunbers all of the debtor's property and that section 6334
exenpts property fromseizure by levy only, not fromthe |lien per
se. Accordingly, the IRS maintains that the Code requires the
debtor to include the exenpted anount in its allowed secured claim

The present controversy stens fromand thrives on what appears to
be w despread confusion between the concept of claimng property
exenpt fromthe estate (not fromthe secured creditor's |lien) and
the concept of an allowed secured claimbeing determ ned accordi ng
to the estate's interest in property. The estate has no interest in

exenpt property whether or not the

1 To the extent the debtor's objection to the IRS clai m may
actually seek to extinguish the IRSlien as to the property clained
exenpt under either federal or state statute and since 11 U S. C
section 522(f) and Bankruptcy Rul e 4003(d) do not appear to be
applicabl e here by operation of 11 U S.C section 522(c)(2)(B), the
debt or shoul d have comenced an adversary proceeding as indicated in
this court's January 13, 1989 order. However, the I RS has not
contested the posture of the controversy. Accordingly, this decision
addresses the conmngled issues. See In re Ridgley, 81 B.R 65, 67
(Bankr. D. Or. 1987).
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debtor is permtted to avoid any |lien against the exenpt property.
Accordingly, as will be explained further below ,? the debtor is not
required to include the exenpt amount in the RS s all owed secured
cl aimunder the plan. However, consistent with the statutory
framewor k whi ch provi des special protection for certain tax |iens,
there is nothing the debtor can do under the Code to extinguish the
lien on the property that has been exenpted fromthe estate.

The tax lien in issue arises by operation of 26 U S.C. section

6321 which provides:

If any person liable to pay any tax neglects or
refuses to pay sane after denmand, the anount
(including any interest, additional anount,
addition to tax, or assessable penalty, together
with any costs that may accrue in addition
thereto) shall be alien in favor of the United
States upon all property and rights to property,
whet her real or personal, belonging to such

per son.

In accordance with the quoted statute, the I RS possessed a |ien on
all debtor's property once he failed to pay the taxes he owed. The
| RS perfected its lien by properly filing a notice of its lien.

11 U.S.C. section 522(b) allows debtors to claimcertain

property exenpt fromthe property of the estate. However, that

> This decision does not attenpt to analyze and to reconcile
t he divergent interpretations found in the caselaw that has
developed in this area. Rather, this opinion will focus mainly on
what this court views as the clear and straightforward provisions of
t he Code.
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does not mean that the exenpt property is free of otherwise valid
liens. 11 U S.C section 522(c)(2) provides that:

(c) Unl ess the case is disnm ssed, property exenpt
under this section is not liable during or after the
case for any debt of the debtor that arose, or that
is determ ned under section 502 of this title as if
such debt had arisen, before the commencenent of the
case, except--

(2) a debt secured by a lien that is--

(A) (i) not avoi ded under subsection (f)
or (g) of this section or under section
544, 545, 547, 548, 549, or 724(a) of
this title; and

(ii) not void under section
506(d) of this title; or

(B) a tax lien, notice of which is properly
filed.

As is evident fromthe absence of any reference to lien
avoi dance in paragraph (B) of section 522(c)(2), certain tax |iens
enjoy a "security" that other debts secured by |liens on exenpt
property do not. That is, they do not run the risk of being
extinguished if the debtor otherw se can and does take advant age of
the various |lien avoi dance provi sions.

However, concluding that such tax |iens cannot be avoi ded does
not equate with concluding that the debtor may not still claim
proper exenptions under section 522(b). |Indeed, section 522(c)
sinply does not obviate the debtor's right to claimexenptions. It
only clarifies that certain creditors are free to pursue the

property which has been exenpted fromthe property of
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the estate® and, conconitantly, fromthe interplay of nunerous Code

sections dealing with the property of the estate.

11 U. S.C. section 522(b) which permts debtors to exenpt
certain property fromthe bankruptcy estate provides in pertinent
part:

(b) Notw thstandi ng section 541 of this title,
an individual debtor may exenpt from property of
the estate the property listed in either
paragraph (1) or, in the alternate, paragraph
(2) of this subsection.

Paragraph (1) allows individual states to reject the federal
exenpti on scheme provided for in section 522(d). Iowa has chosen to
"opt-out” of the federal exenptions. 1owa Code 627.10.

Pursuant to |Iowa Code section 627.6, the personal property

exenptions the debtor has clainmed are all valid .*

3 If the creditor attenpts to enforce its lien and such action

falls within the confines of 11 U S. C. section 362(c)(2), the
creditor nust seek relief fromthe automatic stay pursuant to
section 362 (d)

4 11 U.S.C. section 522(b)(2)(A) pernits the debtor in an "opt
out" state to exenpt fromthe estate "any property that is exenpt
under Federal |aw, other than subsection (d) of this section, or
State or local law...”. Subsection (d) does not reference 26 U. S. C.
section 6334. However, unless the debtor did think he could utilize
the I RS Code section to extinguish the tax lien, it is not clear why
he made a duplicate claimof exenptions. That is, the exenption
amounts the debtor has clained fall well within the state statutory
limts. Although the federal exenption in issue m ght be of sone
benefit in another forumif the IRS pursues a levy, it is of
doubtful materiality and rel evance in this bankruptcy case.

Parenthetically, this court acknow edges the existence of
deci sions that hold that state exenptions do not apply in bankruptcy
to federal tax liens. E.q., Matter of Rilev, 88 B.R 906 (Bankr.
WD. Chio 1987) and In re Ray, 48 B.R 534 (Bankr. S.D. Chio 1985).
However, this court does not find those cases
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The exenption all owance is inportant in assessing the all owed
secured claimof the IRS for the purpose of 11 U S.C section
1325(a) (5)(B)(ii) which governs paynent of allowed secured clains
under the Chapter 13 plan. 11 U S.C. section 506(a) provides in

rel evant part that:

[a]n allowed claimof a creditor secured by a
lien on property in which the estate has an
interest... is a secured claimto the extent of
the value of such creditor's interest in the
estate's interest in such property... and is an
unsecured claimto the extent that the val ue of
such creditor's interest...is less than the
anount of such allowed claim Such val ue shal
be determined in light of the purpose of the
val uati on and of the proposed disposition or use
of such property, and in conjunction with any
hearing on such disposition or use or on a plan
affecting such creditor's interest. (Enphasis
added.)

As of the tine of the hearing on confirmation of the plan,
which is when the court determnes the creditor's all owed secured
cl ai m whi ch nust be paid under the plan, the estate no | onger has an

interest in the property which has been exenpted fromit

persuasi ve. The exenption section in the Code is integral to the
bankruptcy schene created by Congress. As stated earlier in the
text, the property in issue is exenpted fromthe bankruptcy estate,
not fromthe secured creditor's lien. QOobviously, although the state
exenptions may be claimed for bankruptcy purposes in an "opt out”
state, those sanme exenptions could not be clainmed in a | evy context
because Congress has set forth the specific exenptions that nmay be
clainmed as part of the federal tax schenme. This does not nean that
t he Bankruptcy Code and the Internal Revenue Code are irrecon-
cilable. Rather, property which is and renmai ns subject to an 11

U S.C section 522(c)(2)(B) tax lien may be exenpted fromthe
bankruptcy estate to the extent allowed by 11 U S. C. section 522(hb)
and, subsequently, may be exenpted fromlevy in a nonbankruptcy
forumto the extent allowed by 26 U S.C. section 6334.
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pursuant to section 522 (b).° Hence, the allowed secured clai m of
the I RS dges not include the exenpted anobunt because the IRS s
al | oned secured cl aimcannot exceed the estate's interest in
property. Accordingly, the IRS s objection to the plan on the
ground that the debtor has not provided for paynent of its all owed
secured claimis overruled. If anything, the debtor has provided
nore than the Code requires by including the amount for the exenpt
tool s and pi ckup.

Once again, this court points out that the precedi ng concl usion
is not the equivalent of concluding that the debtor avoids the lien
on the property that has been exenpted fromthe estate. Thus, if
the debtor's objection to the claimof the IRS only seeks a
determ nation of the value of the all owed secured claim-whether it
i ncluded the property exenpt fromthe estate, it is sustained
because the estate has no interest in the exenpt property. To the

extent the debtor's objection to the claim of

® No objections to the exenptions, even as amended, were fil ed.

By operation of section 522(b) and Bankruptcy Rul e 4003(b), the
property in issue was exenpted fromthe bankruptcy estate within 30
days after the anended Schedule B-4 was filed, at the latest. See
In re Gaham 726 F.2d 1268, 1271 (8th Gr. 1984) (unlike the
Bankruptcy Act, the Code contenplates the inclusion of all debtor's
property in the estate; however, the debtor subsequently may exenpt
certain property fromthe estate). See also Matter of Hunerdosse, 85
B.R 999, 1008 (Bankr. S.D. lowa 1988), aff’d sub nom United
States of Anerica v. Hunerdosse, No. 88-364-B, slip op. (S.D. |lowa
Novenber 28, 1988) (val ue of exenpt property deducted from all owed
secured claimdespite lien retention on collateral per se until

di scharge entered upon conpletion of Chapter 12 plan paynents);
Matter of Bluridq Farns, Inc., 93 B.R 648, 655 (Bankr. S.D. |owa
1988) (simlar hol ding as Hunerdosse).
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the IRS actually seeks to extinguish the tax lien on the property
t hat has been exenpted fromthe estate, it is overrul ed because
Congress has provided that certain tax liens, like that in issue,
survive outside the bankruptcy arena and are not even subject to the
possibility of |ien avoidance attack as are other |iens secured by
property that has been exenpted fromthe estate. The latter (if
avoi ded by operation of the provisions listed in section
522(c)(2)(A)) do not survive the bankruptcy process and,
accordi ngly, cannot be pursued by the creditor outside the
bankrupt cy arena.
1. The Present Value of the Al owed Secured C aim

Wth respect to the appropriate discount factor to be applied
to the allowed secured claimof the IRS pursuant to 11 U S. C
section 1325(a)(5)(B)(ii), the parties' argunents at the tinme of the
hearing focused on the appropriate risk conponent that should be

factored into the Doud fornula. The debtor asks this court to apply

a 1%risk factor for reasons simlar to those advanced in In re
Fisher, 29 B.R 542 (Bankr. D. Kan. 1983). The I RS contends the
court should construe the risk inherent in this case to be of a
simlar degree as that encountered in farmreorgani zati ons and,
accordingly, should apply the 2% risk factor set forth in Matter of
Doud, 74 B.R 865 (Bankr. S.D. lowa 1987), aff’'d No. 87-577-B (S.D
| owa Decenber 4, 1987) [1987 W. 46813], aff’'d sub nhom U. S. v.

Doud, 869 F.2d 1144 (8th Gr. 1989).
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In Matter of Moore, 81 B.R 513, 515 (Bankr. S.D. lowa 1988),

this court stated that the objective portion of the Doud fornul a,

which formula is based upon a treasury bond yield adjusted for the
aver age anount of debt outstanding during the repaynment period and
for risk, would apply in many reorgani zation settings. 1In reaching

t he conclusion that the Doud riskless conponent would apply in the

Chapter 11 case under consideration, the More decision noted in

passing that 11 U S.C section 1225(a)(5)(B), which was under
consideration in the Doud case, is identical to section

1325(a) (5)(B). |d.

As in the More case, an analysis of the risk conponent

indicates that this subjective portion of the Doud formula nust be

adj usted to acconmopdate the Chapter 13 case. Unlike the More case,

whi ch adj usted the Doud risk conponent upward due to the |ack of a
trustee overseeing the reorgani zati on and due to the risks inherent
in the trucking business in general and in debtor's operation in
particular, the, risk conmponent should be adjusted downward to 1% in

this Chapter 13 nonfarmcase. See In re Fisher, 29 B.R 542, 551

(Bankr. D. Kan. 1983).

The I RS argues that the Chapter 13 wage-earner and the Chapter
12 farmer are not in dissimlar positions. This argunent is not
persuasive. Indeed, the risks inherent in the nature of a farmng
operation and the agricultural econony belie the contention of the
IRS. The several risk simlarities and differences between a

Chapter 13 case and a Chapter 12 case were reviewed in Doud and need

not be repeated here. Doud, 74 B.R at 869.
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The IRS al so argues that the risks to and concerns of a
creditor in a situation where the Chapter 13 debtor has only
recently obtained steady enpl oynent are |i ke those of a Chapter 12
creditor whose plan paynents depend upon the seasonal nature of
farmng. This contention cannot be given nuch deference because, in
may aspects of enploynent, an enployee like the debtor in this case
can | essen or counter the uncertainty of particular enploynment; an
i ndi vidual farner, on the other hand, can do little, if anything, to
control the unpredictability of the agricultural econony. 1d.

The I RS further contends that there is no evidence that the
debtor will naintain his enploynment throughout the Iife of the plan.
However, the record does not support a conclusion that the
debtor will not maintain enploynment while the confirnmed plan pends.

| ndeed, no evidence was introduced that the debtor has had
enpl oynment problens in the past or that the debtor could not obtain
gai nful enploynment el sewhere if his present enploynent should be

t er m nat ed.

® The issue the IRS rai ses herein touches upon the eligibility

issue ("regular incone") found in 11 U S.C. section 109(e) and the
feasibility requirenent of 11 U S.C section 1325(a)(6).
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CONCLUSI ON AND ORDER

WHEREFORE, based on the foregoing discussion, the court finds
t hat :

1. The allowed secured claimof the IRS does not include the
val ue of exenpt property;

2. The IRStax lien remains a |lien against the property that
has been exenpted fromthe bankruptcy estate; and

3. The present value of the allowed secured claimshall be

based on the objective conponent of the Doud formula (to be

determ ned as of or near the date of the confirmation hearing) wth
a 1% adjustnent for risk.

THEREFORE, the objection of the IRS to confirmation of the
anended Chapter 13 plan is overruled. To the extent the objection
to the IRS claimconcerns the anount of the allowed secured claim
it is sustained; to the extent it seeks to avoid the tax lien, it is
overrul ed.

The debtor shall further anmend his plan to conply with the
court's findings and to exclude, as discussed at the hearing, the
present limtation in the anended plan with respect to the anount of
di sposabl e incone that will be commtted to plan paynents. The
second anended plan shall be filed wthin 20 days of this order.

Signed and dated this 17th day of July, 1989.

LEE M JACKW G
CH EF U. S. BANKRUPTCY JUDGE
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